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MVEMORANDUM OPI NI ON*
Backgr ound

Before the Court are Cross-Mitions for Sunmary Judgnent on

Debt or’ s Anended Adversary Conplaint to Determ ne the Secured

The court’s jurisdiction was not at issue. This
Mermor andum Opi ni on constitutes our findings of fact and
concl usi ons of | aw.



Status of the Internal Revenue Service ("IRS") in Virginia L
Jeffrey’s ("Debtor") property. Debtor asserts that the IRS
federal tax lien cannot attach to various itens because the
Itens are not "property" B or because she has no equity in the
property. The Debtor filed a voluntary petition under Chapter
13 of the Bankruptcy Code on Septenber 2, 1999. The IRS filed
Its original proof of claimon Cctober 8, 1999, and an anended
proof of claimon Novenber 3, 1999. The anended proof of claim
was for two tax liens totaling $37,988.65 for taxes, penalties,
and interest resulting fromunpaid taxes for 1991, 1992, 1993,
and 1995. The IRS filed Notice of Tax Lien on Novenber 6,
1995, for the 1991 - 1993 deficiencies ($29,619.97) in Beaver,
Pennsyl vani a, and on February 27, 1998, for the 1995 defi ci ency
(%8, 368.68) in Cuyahoga, Chio. The Anended Conpl ai nt seeks to
determ ne the secured status of the IRS tax |iens on Debtor’s
resi dence, autonobile, househol d goods, unliquidated nedi cal
mal practice claim and pension.

The parties stipulated to the existence and present val ue
of the Debtor’s assets on July 31, 2000: residence, $38, 0007
1997 Dodge Neon, $5,560; 401(k) pension plan, $6,291.009;
personal property, $2,630.00; and a nedical nalpractice claim
no val ue stipulated. On her Schedule B, the Debtor listed the
approxi mate val ue of her nedical mal practice claimas $10, 000

and the IRS did not dispute this figure. However, the parties

> This value was determined in an appraisal obtained by
the Debtor on March 8, 2000, by order of this Court.
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agreed that if the IRSis secured in the nmedical mal practice
asset, its lien would attach to whatever Debtor collects on
that claim During oral argunments on Novenber 3, 2000, the IRS
conceded that there is no equity in Debtor’s residence or
vehicle to support its lien, but continued to assert its
secured position through a lien attached to her personal
property, medical mal practice claim and pension. There was no
di spute between the parties as to whether the liens were
perf ect ed.

In her Conplaint, the Debtor states that she has no equity
I n the household goods to which the IRS lien can attach.
Additionally, the Debtor argues that her nedical mal practice
claimis contingent and unliqui dated and, therefore, under
Pennsylvania law is not property to which the IRS lien can
attach. Furthernore, the Debtor clains that the terns of her
ERI SA-qual i fi ed pension do not subject it to attachnent by
creditors, including the IRS.
Di scussi on

In order to determ ne the secured status of the IRS in
Debtor’s property the court nust first determ ne to what
property the IRS lien can attach. Section 6321 of the Internal
Revenue Code states that one who fails to pay taxes shall have
a lien placed "in favor of the United States upon all property
and rights to property, whether real or personal, belonging to
such person."” 26 U S.C. A 86321. The United States Suprene

Court ruled that the extent to which a taxpayer has "property"”
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or "rights to property” to which a tax lien can attach is

determ ned by state law. Aquilino v. US. , 363 U S 509, 512-

513 (1960), citing Morgan v. Conm ssioner, 309 U S. 78, 82

(1940). Upon assessnent, the lien survives until it is
"satisfied or beconmes unenforceable by reason of |apse of
tinme," 26 U S.C. 86322, and may attach "to all the property

that the tax debtor subsequently acquired.” dass Gty Bank v.

US., 326 U S 265 268 (1945), quoting Graves v. Conm Ssioner,

12 B.T. A 124, 133, 1928 W 482 (1928).

The Bankruptcy Code defines a "lien" as a "charge agai nst
or interest in property to secure paynent of a debt or
performance of an obligation.” 11 U S.C. 8101(37).
Additionally, in determning the secured status of a lien the
Bankruptcy Code provides that "[a]n allowed claimof a creditor
secured by a lien on property in which the estate has an
interest ... is a secured claimto the extent of the val ue of
such creditor’s interest in the estate’s interest in such
property ..." 11 U. S.C. 8506(a). In order for Debtor to have
her Chapter 13 plan confirned by the court the plan nust
provide that "with respect to each allowed secured cl aim
provided for by the plan ... the value, as of the effective
date of the plan, of property to be distributed under the plan
on account of such claimis not |ess than the allowed anount of
such claim..." 11 U S.C. 81325(a)(5)(B)(ii). The IRS is

secured to the extent of the present value of the property and



Debt or nmust pay the entire anount through her Chapter 13 Pl an.
| . Per sonal Property*

Debt or argues that the IRS is unsecured in her personal
property. The parties stipulated that Debtor’s personal
property has a value of $2,630.00. Debtor asserts that her
personal property includes: household goods, ® furniture,
books, clothes, jewelry, pets, and a sw mm ng pool. She
acknow edges in her Brief in Support of Mtion for Sunmary

Judgnent that exenptions provided in the Bankruptcy Code are

]I f Debtor conpletes all plan paynents and receives a

di scharge, her personal liability for the remaining tax debt
wi ||l be discharged. However the |ien remains viable until the
obligation is paid in full. In re Blackerby, 208 B.R 136, 141

(Bankr. E.D. Pa. 1997).

* During oral argument on November 3, 1999, the court
granted the RS request to file a supplenental brief
concer ni ng househol d goods. The IRS filed a supplenental brief
within the two weeks granted by the court, but the Debtor did
not file a response to the IRS brief.

> In an answer to the IRS Interrogatory #8, Debtor
di scl osed that sone of her househol d goods are encunbered by a
purchase noney security interest to Heilig-Myers, |eaving no
equity to the extent of that loan. She also conceded in her
answer to the IRS Interrogatory that the |lien attaches to
property not encunbered by the purchase nobney security
Interest. This statenent was not discussed in the briefs of
either party or in any other proceeding before the court.
Debt or separately item zed certain household goods (mattress,
bed, |anps, and shelves) with a clained value of $860.00 in her
Schedul e B. These itens are over-encunbered by Heilig-Myers'
purchase noney security on a total claimof $1542.00. Thus,
Hei |l i g- Meyers has an unsecured cl aimof $682.00. As we
understand the parties' stipulations, the IRS lien attaches to
di fferent househol d goods as al so separately item zed in
Schedul e B worth $2,630.00. |If the $2,630.00 actually includes
t he $860 val ue of goods subject to the secured claimby Heilig-
Meyers, then the IRS Ilien attaches only to the val ue of
$1,768.00. See note 3, supra.



irrelevant to the secured status of the IRS tax lien in her
personal property, but argues that the property is protected by
the exenptions fromlevy provided in the Internal Revenue Code.
Section 6334 of the Internal Revenue Code details property that
Is exenpt fromlevy by the IRS. Specifically, subparts (a)(1)
and (a)(2) exenpt "Waring apparel and school books" and "Fuel,
provisions, furniture, and personal effects" fromlevy.

The Court of Appeals for the Nnth Crcuit explained:

The difference between a levy and a lien al so suggests why
a lien should still attach to property exenpt fromlevy.

A levy forces debtors to relinquish their property. It
operates as a seizure by the IRS to collect delinquent

I ncome taxes. ... The IRS' s levying power is limted
because a levy is an i medi ate seizure not requiring
judicial intervention. ... A levy connotes conpul sion or a
forcible neans of extracting taxes from <@ recal citrant
taxpayer.' ... A taxpayer subject to an IRS levy is
provided certain protections such as notice and an
opportunity to pay the taxes due before the seizure.

A lien, however, is nmerely a security interest and does
not involve the imedi ate seizure of property. A lien
enabl es the taxpayer to mmintain possession of protected
property while allow ng the governnent to preserve its
claimshould the status of property |ater change. [If, for
I nstance, the debtor |ater sells his exenpt persona
property for cash, the IRS would be entitled to obtain
such proceeds.

U.S. v. Barbier, 896 F.2d 377, 379 (9'" Gir. 1990) (citations

omtted). See also In re Blackerby, 208 B.R 136, 141 (Bankr.

E.D. Pa. 1997)(prepetition liens remain enforceabl e agai nst
property after personal liability is discharged). While Debtor
I's correct that 86334 exenpts certain property fromlevy, it
does not preclude attachnent of a valid tax lien, nor does it

precl ude paynment of the claimthrough the bankruptcy. The only
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way Debtor's property will be released fromthe lien is through
Debtor's paynent to the IRS of the value of the encunbered
goods.

1. Medical Mlpractice Caim

Debtor listed an unliquidated nedi cal nmal practice claim
val ued at approxi mately $10,000 on her Schedule B. She argues
that it is exenpt under 11 U.S.C. 8522(d)(11)(D)°® or, in the
alternative, that Debtor’s nedical malpractice claimis not
property under applicable Pennsylvania | aw and, therefore, the
I RS cannot attach a tax |ien.

The argunent that the nedical nmal practice claimis exenpt
fromattachnment by a tax lien has no nerit under federal
bankruptcy law. Section 522(c)(2)(B) of the Bankruptcy Code
states, in part:

(c) Unless the case is dism ssed, property exenpted under
this section is not liable during or after the case for

any debt of the debtor that arose, ... before the
commencenent of the case, except B (2) a debt secured by a
lien that is B... (B) atax lien, notice of which is

properly filed ...
Notice of the tax liens were filed in the Beaver County

Prothonotary’s O fice for the 1991, 1992, and 1993 tax

® 11 U.S.C. 8522(d)(11)(D) states, in part: "The
followi ng property may be exenpted under subsection (b)(1):
(11) The debtor’s right to receive, or property that is
traceable toB (D) a paynment, not to exceed $16, 150, on account
of personal bodily injury, not including pain and suffering or
conpensation for actual pecuniary |oss, of the debtor or an
i ndi vi dual of whomthe debtor is a dependent ..." FEffective
April 1, 2001, that anount increases to $17,425.00. 11 U S.C
8104(b). However, the lesser anmount was in effect when Debtor
filed this case.



deficiencies on Novenber 6, 1995, and in the Ofice of the
Recorder of Cuyahoga County for the 1995 tax deficiency on
February 27, 1998, and Debtor does not assert that these
filings are inproper.

The Debtor relies on Pennsylvania case |aw dealing with
di vorces to support her argunent that the nedical nal practice
claimis not property to which the IRS Iien can attach. The
Debt or asserts the Pennsylvania Superior Court ruled on this

I ssue in DeMasi v DeMasi, 530 A 2d 871 (Pa. Super. 1987),

appeal denied, 539 A 2d 811 (Pa. 1988), and in Hurley v.

Hurl ey, 492 A 2d 439 (Pa. Super. 1985). ' These cases stand for
the proposition that, under the Pennsylvania D vorce Code as it
existed at the tine, property acquired after separation is not
marital property. In Hurley, the wife's personal injury cause
of action arose before the parties separated, but the action
was tried and the claimliquidated after separation. Under the
Pennsyl vania Di vorce Code, then in effect, only property

acqui red before separation constituted marital property.

23 P.S. 8401(e)(repeal ed). Because Pennsylvania | aw generally
provides that "[a] right of action strictly personal is not

assignable” and the right is "not ... a property right, capable

" The above cases did not determine 'what is property,"’
but determined 'what is marital property' under the
Pennsyl vania Di vorce Code. Hurley, which DeMasi used as a
basis for its decision on this point, began its anal ysis by
asking the question: "Did the legislature intend to require
that a spouse's unliquidated claimfor personal injuries in
tort be deened marital property?" Hurley at 442.
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of assignnent, prior to liquidation", the court found the
proceeds of the action not to be marital property. Hurl ey at
441, quoting Sensenig v Pa. Railroad Co., 78 A 91, 92 (Pa.

1910). In DeMasi, also a divorce case, the wife sought a
determ nation that insurance proceeds acquired after separation
were marital property because they were paid pursuant to a
contract. The wife distinguished Hurley, arguing that it
applied only to tort causes of action. The Superior Court
agreed with the wife. Debtor’s reliance on these cases is
m sappl i ed.

In 1988, 8401 of the Divorce Code was replaced by
23 Pa.C. S. 83501(a)(8) and now provides that the relevant tine
for determ ning whether a cause of action is marital property

i's when the cause of action accrues. Nuhfer v. Nuhfer,

599 A 2d 1348, 1349 (Pa. Super. 1991). Thus, the cases upon
whi ch Debtor relies do not reflect the current state of
Pennsyl vani a | aw.

Furthernore, although state | aw governs the nature of the
I nterest which a taxpayer has in property, whether the right or
I nterest created under state |law constitutes "property"” or a
"right to property" subject to a 86321 tax lien is a matter of

f ederal | aw. Drye Family 1995 Trust v. U S., 152 F.3d 892, 894

(8" Gir. 1998), aff’d. 528 U.S. 49 (1999). In Sinon v.
Pl ayboy El sinore Associates, 1991 W 71119 (E.D. Pa. 1991), an

IRS Iien was held to have attached to the proceeds of a

personal injury action where the IRS had filed |iens agai nst
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the debtor’s property for unpaid taxes. "[S]tate and federal
courts outside of Pennsylvania have recogni zed that, for
federal tax purposes, the right to assert a tort claimis a
<chose in action,' constituting intangi ble personal property
subject to the federal tax lien." 1d. at *2. Furthernore,
8541 of the Bankruptcy Code provides an extrenely broad
definition of property which includes Debtor’s interests in
causes of action. W find that the unliquidated nedi cal

mal practi ce cause of action is property in which the Debtor has
an i nterest under Pennsylvania | aw and under the Bankruptcy
Code. Thus, the tax lien attaches to the cause of action and
will attach to its proceeds.

[11. Pension Plan

Debtor relies on U S. v. Dallas Nat. Bank, 152 F.2d 582

(5'" Gir. 1945), in support of her assertion that the IRS |ien
does not attach to her pension because she cannot sell her
Interest in it nor does she have the right to receive a
distribution fromit at this time. She argues in her brief
that the pension is "never fully her property” until it becones

payable to her. In Dallas Nat. Bank the IRS sought to lien the

taxpayer’'s interest in a testanentary trust. Under the terns
of the will the taxpayer did not have legal title to the trust
corpus, she had only an inconme therefrom The court held that
even though the testator’s intent was to create an estate

I mmune fromseizure, the IRS lien still attached to the incone

to which the taxpayer was entitled at the tinme the incone
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becane payable to her.

This court recognized in In re Fuller, 204 B.R 894, 900

(Bankr. WD. Pa. 1997), "that a federal tax lien attaches to
the Debtor’s right to receive future pension plan paynents from
an ERISA qualified plan at the tinme such paynents are
distributed or becone due." The court further held: "The IRS
Is a secured creditor to the extent of the present value of the
Debtor’s right to lifetinme pension benefits.” [1d. at 902.

In In re Wesche, 193 B.R 76 (Bankr. M D. Fla. 1996), the

debtor did not dispute that the tax lien attached to the right

to receive pension benefits, but questioned the extent of the

| iens on those paynents. The court held that the lien attached

to all post-petition future paynents. "The IRS claimis val ued

as the present value of the future paynments over Debtor’s

lifetine." 1d. at 79.
[ Debtor] has a present right to receive paynents in the
future, which is a 'right to property' to which the tax
lien attaches.... The right to future benefits exists in
t he present, and, nost inportantly, existed on the date of
the filing of the petition in bankruptcy. Accordingly,
the federal tax lien attached to all of [Debtor's] rights
i n the pension benefits, including the right to future
paynments. The United States, thus, is secured to the
extent of the present value of [Debtor's] retirenent
benefits.

ld. at 79.
The parties have stipulated that the present value of the

Debtor’s pension is $6,291.09. Therefore, the IRS |ien

attaches to this value for purposes of this Chapter 13.

Concl usi on
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This court finds the IRS |liens attach to Debtor’s personal
property to the extent of her equity in sane, to the val ue of
the nedi cal nmal practice claim and to the present val ue of her
right to receive future paynents from her pension. The IRS
| iens are secured to the extent of Debtor's equity in her
personal property, valued at $2,630.00 and $6,291.09 in the
Debtor’ s pension. Because the parties have stipulated as to
t he val ue of househol d goods as $2,630.00, this opinion assunes
the IRS lien in those assets is secured to that extent. The
court will adjust the cal cul ati on, however, as explained in
note 5, supra, if this assunption is in error. The Debtor nust
pay these anounts to the IRS through the plan in order to
termnate the lien in those assets. Additionally, the IRSis
secured in the Debtor’s nedical malpractice claimto the extent
that she receives a danage award fromthe action, but not to
exceed $28,437.56.° By agreement of the parties, the IRS lien

shall renmnin attached to the cause of action and shall not be

® This figure was cal cul ated by subtracting the IRS
security interest in Debtor’s household goods (%$2,630.00) and
pension ($6,291.09) fromthe total anount of the IRS 1liens
($37,988.65). This figure will be adjusted upward if the
assunption as to the extent of the IRS I|ien in household goods
is in error. See, note 5, supra.
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paid through the Chapter 13 Plan, since its exact val ue cannot

be determned until the Debtor's claimis |iquidated.

An appropriate order will be entered.

/sl
Judith K Fitzgerald
Chi ef Judge

Uni ted States Bankruptcy Court

DATED: April 12, 2001

CC:

Robert R Druzisky, Esq.

Aneri can Bankruptcy Centre, P.C
P.O Box 16313

Pi ttsburgh, PA 15242

Paul Skirtich, Esq.
Assistant U S. Attorney
633 U.S.P.O. & Courthouse
Pi ttsburgh, PA 15219-1955

D. Brian Sinpson, Esq.

U S. Departnent of Justice
Tax Division

P. 0. Box 227

Ben Franklin Station

Washi ngton, D.C. 20044

Ri chard J. Bedford, Esq.
Ronda J. Wnnecour, Esq.
Chapter 13 Trustee
Suite 3250

USX Tower

600 Grant Street

Pi ttsburgh, PA 15219

Julia L. Wahl, Esq.

Speci al Assistant to

the U S. Attorney

Suite 601C Liberty Center
1001 Li berty Avenue
Pittsburgh, PA 15222

Attorney General of the U S

U S. Departnent of Justice
Cvil D vision, Bankruptcy Section
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Washi ngton, D.C. 20530

Civil Process derk

The U. S. Attorney

633 U. S.P.O. & Courthouse
Pi ttsburgh, PA 15219-1955

United States Trustee
Suite 960

1001 Liberty Avenue
Pi ttsburgh, PA 15222
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVAN A

I N RE:
Bankruptcy No. 99-26533-JFK

VIRG NI A L. JEFFREY

Debt or Chapter 13

VIRA NI A L. JEFFREY
Plaintiff

Adversary No. 00-2011

UNI TED STATES OF AMERI CA
| NTERNAL REVENUE SERVI CE
Def endant

L Y Ve N Y N N e Vi L T Ve Ve W e T L Lo Y Ve Vo Ve Ve N |

ORDER

AND NOW to-wit, this 12'" day of April, 2001, for the
reasons expressed in the foregoi ng Menorandum Qpi ni on,

It is ORDERED, ADJUDGED, and DECREED that plaintiff’'s
Motion for Summary Judgnent is DEN ED and the |Internal Revenue
Service's Cross-Mtion for Sunmmary Judgnent is GRANTED

It is FURTHER ORDERED that the Internal Revenue Service’'s
claimis secured to the extent of $6,291.09 in the Debtor’s
pensi on.

It is FURTHER ORDERED that the IRS s claimis secured to
the extent of $2,630 in Debtor's household goods. However,

wi thin 20 days hereof the Debtor and/or the Internal Revenue

1



Service shall file a stipulation as to the value of the IRS
secured claimin the Debtor's personal property and the val ue
of the IRS lien in the nedical nal practice cause of action in
accordance with this court's nenorandum opi nion. See notes 5
and 8 of the nmenorandum opi ni on and acconpanyi ng text therein.

It is FURTHER ORDERED that the Internal Revenue Service is
secured in the Debtor’s nedical malpractice claimto the extent
that she receives a danage award fromthe action, but not to
exceed $28,437.56. This amount will be adjusted upward by any
decrease in the IRS secured claimon househol d goods.

It is FURTHER ORDERED t hat Debtor shall anend her Chapter
13 plan on or before May 21, 2001, and serve the U S. Trustee,
the Internal Revenue Service, and any other creditor affected
thereby. Objections to the anmended plan shall be filed and
served on or before June 11, 2001. A conciliation conference
IS schedul ed for June 19, 2001, at 9:00 a.m in Courtroom A,
54'" Fl oor USX Tower, 600 Grant Street, Pittsburgh, PA 15219.
If the parties are not able to resolve the confirmtion

di spute, a contested hearing will be held on June 26, 2001, at



1:30 p.m in CourtroomA, 54'" Floor USX Tower, 600 G ant
Street, Pittsburgh, PA 152109.

/sl
Judith K Fitzgerald
Chi ef Judge

Uni ted States Bankruptcy Court

cc: Robert R Druzisky, Esq.
Aneri can Bankruptcy Centre, P.C
P.O Box 16313
Pi ttsburgh, PA 15242

Paul Skirtich, Esq.
Assistant U S. Attorney
633 U.S.P.O. & Courthouse
Pi ttsburgh, PA 15219-1955

D. Brian Sinpson, Esq.

U S. Departnent of Justice
Tax Division

P. 0. Box 227

Ben Franklin Station

Washi ngton, D.C. 20044

Ri chard Bedford, Esq.
Ronda W nnecour, Esq.
Chapter 13 Trustee
Suite 3250

USX Tower

600 Grant Street

Pi ttsburgh, PA 15219

Julia L. Wahl, Esq.

Speci al Assistant to

the U S. Attorney

Suite 601C Liberty Center
1001 Li berty Avenue
Pittsburgh, PA 15222

Attorney General of the U S

U S. Departnent of Justice

Cvil D vision, Bankruptcy Section
Washi ngton, D.C. 20530



Civil Process derk

The U. S. Attorney

633 U. S.P.O. & Courthouse
Pi ttsburgh, PA 15219-1955

United States Trustee
Suite 960

1001 Li berty Avenue
Pittsburgh, PA 15222



